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STATEMENT OF THE CASE 


Appellant. VITO DIBARTOLO, was indicted in the United 
States District Court in the Eastern District of New York under In¬ 
dictment Number 7ICR 1364 and charged with thirteen counts of Pos¬ 
session and Forgery of Checks stolen from the United States mail 
in violation of Title 18 United States Code Section 1708. 

On February 11, 1974 the appellant pled guilty to the "^venth 
count of the indictment before Judge John F. Dooling. On April 16, 

1974 the appellant was sentenced to a term of imprisonment of two (2) 
years at which time all other counts in the indictment were dismissed. 

On June 14, 1974 pursuant to a motion filed on May 21, 1974 
for an order setting aside the sentence and permitting the withdrawal 
of the guilty plea a hearing was conducted before Judge John F. Dooling 
to determine whether or not said motion should be granted. There¬ 
after on June 21. 1974 Judge John F. Dooling denied said motion, granted 
permission to appeal and stayed execution of the sentence pending the 
appeal releasing the appellant on a $5. 000. 00 appearance bond secured 
by a deposit of $500. 00. 

A Notice of Appeal was duly filed on June 21, 1974. 

STATEMENT OF FACTS 

The pertinent facts relating to the Appellant, are set forth within 
the body of the brief and, accordingly, are not reiterated herein. 




POINT ONE 


IT WAS ERROR FOR HIE COURT 

TO'DenV the appellant's ~ 

MO TION TO VACATE I IIS SENTENCE 

AND WITHDRAW 1 IIS GUILTY P!.EA 

A hearing was conducted on June 14, 1974,* before Judge John 
Dooling, pursuant to a motion brought by the appellant to have his 
sentence vacated and his guilty plea withdrawn; said motion was denied. 
The basis for the motion was the inability of the appellant to fully under¬ 
stand the nature and consequences of the charge or properly state facts 
sufficient to warrant the courts acceptance of the plea, because of a 
language problem, which was compounded by the use of his attorney as 
an interpreter rather than the court having an official court interpreter 
present. 

The appellant, on February 11, 1974, entered a plea of guilty 
to Title 18 U. S, Code, Section 1708, under indictment number 71 CR 
1364. At the time of the plea, counsel for the appellant, acted as an 
unofficial interpreter and attempted to explain the appellant's participa¬ 
tion in the crime charged. 

The count that the appellant was pleading to, specifically charged 
that he unlawfully possessed a stolen United States Treasury check, which 
was taken from the mail and that he knew it was stolen.*(P 3; A- 3> ) 

^Numerical references when preceded bv the letter P-refer to pagesof 
the plea, when preceded by the letter II-’refer to pages of the hearing 
and, when preceded by the letter A- they refer to appellant’s Appendix 
to Brief. 
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A reading of the plea minutes, indicates that the appellant was not 
able to effectively communicate in English and, that his attorney 
had to explain the court's comments to him and then translate the 
appellant's comments to the court. 

The court, at no time during the plea, questioned the appellant 
concerning his ability to understand English, whether he w r ould need an 
interpreter or whether he was able to completely understand and commu¬ 
nicate with his attorney, who was attempting to interpret for him. The 
failure of the court to determine prior to the plea or during it, whether 
or not an official interpreter was required, prejudiced the appellant and 
permitted a plea to a count for which his guilt was never intelligently 
stablished. 

Although, it is recognized that the appointment of an interpreter 
lies within the discraion of the Court, (Perovich v. United States, 205, U. S. 
86, 91 27 S. Ct. 456, 51 L. Ed. 722 [1907]), it is submitted that the court 
totally ignored the problem in this case . 

The question of the appellant's knowledge that the check was 
stolen, had to be proven to the court to satisfy the elements of the charge 
so that it could accept the plea. It was incumbant upon the court to de¬ 
termine the extent of the appellant’s ability to understand the court and 

to 

his counsel in determining whether or not/accept the plea. 

In United States v. Carrion , 488 F. 2d 12, the court stated at 
page 14 that: 
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" If the defendant takes the stand in 
his own behalf, but has an imperfect 
, command of English, there exists the 
additional danger that he will either 
misunderstand crucial questions or that 
the jury will misconstrue crucial res¬ 
ponses. The right to an interpreter 
rests most fundamentally, however on 
the notion that no defendant should face 
the Kafkaesque spectre of an incompre¬ 
hensible ritual which may terminate in 
punishment." 

The Court continued at page 15 stating: 

" But precisely because the trial court is 
entrusted with discretion, it should make 
unmistakably clear to a defendant who may 
have a latguage difficulty that he has a right 
to a court appointed interpreter if the court 
determines that one is needed, and, when ¬ 
ever put on notice that there may be some 
significant langauge difficulty, the court should 
make such a determination of need. " 

(emphasis added) 

The court at the lime of the plea was put on notice that the 
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appellant had a language problem almost immediately because of the 
appellant's use of broken English and then his attorney's intervention 
explaining the facts for him. (I 5 3-5; A - A~S ) At that time the court 
should have inquired as to the need for an interpreter, but chose not to. 

The problem that was taking place during the pica was emphasized 
during a hearing conducted pursuant to appellant's motion to withdraw his 
plea. At the hearing, appellant's attorney, who interpreted for him at the 
plea, indicated that he attributed the requisite knowledge that the check 
was stolen,to the appellant, because the appellant told him he paid the 
individual who gave him the check a nortion of its face value and that 
he believed Tie man would not come back or that the man did not come 
back. The attorney was not able to determine whether the appellant was 
talking about when he took the check, or at a later time, he determined 
that the man would not come back (H16-23; A- 

It is evident that there was lacking at the time of the plea a 
complete understanding of the appellant's knowledge at the time of the 
transaction, because of the inablility of counsel to adequately interpret 
the appellant's statements. 

".... The court shall not enter a judgment 
upon a plea of guilty unless it is satisfied 
that there is a factual basis for the plea. ” 

(Federal Rules of Criminal Procedure, Rule 11) 
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Immediately upon being apprised of the charge by the court 
the appellant stated that "I don't say I stole it or not" (P 4, A- 4 ), 

followed by: 

"THE COURT: Did you have that check, that's 
what we are talking about; what they charge is that you 
had the check. 

MR. TOMASELLI: His interpretation is as 
follows. He had the check in his possession. I just 
reiterated it in Italian what the situation was. He 
said he had the check in his possession. He knew the 
check wasn't 100 percent good. This is his words to 
me -- however, he did not actually know that it was 
stolen. In other words, he didn’t see anybody steal 
it but he kiew that the check was not a bona fide 
check. 

THE COURT: You knew tliat the man who gave it 
to you wasn't Mr. Carponeta? 

MR. TOMASELLI: Tell the Judge. 

MR. DIBARTOLO: Yes. 

THE COURT: And you strongly suspected that it 
had been stolen? 

MR. DIBARTOLO: Yes, I know it was something. 

THE COURT: In o«her words, the circumstances 



"in which you received the check made you understand 
that something was wrong with it? 

MR. TOMASELLI: He says the individual brought 
it in, didn't tell him but he understood there was 
something wrong with the check. 

THE COURT: You could tell from what he wanted 
for it, right? 

MR. DIBARTOLO: Yes. 

THE COURT: In other words, he didn’t expect to 
get from you the whole face amount of the check? 

MR. TOMASELLI: He said he told the individual 
he couldn't give him all the money. He gave him a 
portion, that he left and he knew he wouldn't be back. 

THE COURT: All right. I think that's enough 
to convince a jury that you knew it was stolen. " 

It is apparent from the above that the appellant never admitted 
that he knew that the check in question was stolen. The court determined 
that because the appellant admitted paying less than face value and be¬ 
cause liis attorney acting as interpreter stated that the appellart knew 
the man would not be back was sufficient to convince a jury that he knew 
the check was stolen. (P5:A-^ ) The only admission by the appellant 

was that hd'knew it was something" referring to the check when questioned 




whether he knew it was stolen. (P4; A~H ) 

The Advisory Committee’s Notes to Rule 11 explain that: 

"The court should satisfy itself, 
by inquiry of the defendant or the attorney 
for the government, or by examining the 
presentence report, or otherwise, that 
the conduct which the defendant admits 
constitutes the offense charged in the 
indictment or information or an offense 
included therein to which the defendant 
has pleaded guilty." 

In the instant case there was no presentence report or inquiry 
of the government's attorney, there was only an inquiry of the appellant, 
whose responses failed to satisfactorily show the requisite mens rea 
required under the statue. 

Considering the inability of the appellant to adequately show a 
sufficient factual basis for the acceptance of the plea along with his failure to 
fully understand the consequences of the plea, the court should not have 
accepted it. 

The Court in explaining the consequences of the plea to the 
appellant, informed him that he could not appeal from the sentence, " 
it’s just as if you had gone to trial on Count Seven and lost the appeal; 
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do you understand that?" (P 7; A ”7 ). This was followed by : 

"MR. DIBARTOLO: Excuse me. One Question. 

MR. TOMASELLI: Me understands that, Judge." 

Obviously, the appellant was disturbed by the statement of the 
court and sought clarification, but before he could ask his question, his 
counsel interrupted stating that he understood. The court at this point 
should have questioned the appellant concerning his understanding, but instead 
continued on. 

In McCarthy v. United States (1969) 394 U. S. 459, 89 S. Ct. 1166, 

221 L. Ed. 2d 418, the United States Supreme Court ruled tliat complete 
compliance with the requirements of Rule 11 is mandatory stating: 

" We thus conclude that prejudice inheres in a 
failure to comply with Rule 11, for noncompliance 
deprives the defendant of the Rule's procedural 
safeguards, which are designed to facilitate a 
more accurate determination of the voluntari¬ 
ness of his plea. Our holding that a defendant 
whose plea has been accepted in violation of 
Rule 11 should be afforded the opportunity to 
plead anew not only will insure that every 
accused is afforded those procedural safeguards, 
but will also help reduce the great waste of 

o 

judicial resources required to process the frivo¬ 
lous attacks on guilty pica convictions that are en- 
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"couraged and are more difficult to dispose 
of , -when the original record is inadequate. 
It is, therefore, not too much to require 
that, before sentencing defendants to years 
of imprisonment, district judges take the 
few minutes necessary to inform them of 
their rights and determine whether they 
understand the action they are taking. " 


CONCLUSION 

THE SENTENCE SHOULD 
Be Set aside and the 

PLEA VACATED 


Respectfully submitted, 

EVSEROFF & SONENSIIIN 
Attorneys for Appellant 


WILLIAM SONENSHINE, ESQ. 
Of Counsel 
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